 
 
 
Drafting a winning appellate brief

I.  Identifying the Issues That Win on Appeal and Determining Standard of Review

The successful appeal begins with the filing of the complaint or answer.  You must preserve error for appeal.  Preservation starts with the pleadings. Some legal theories must be pled. The statute of frauds must be affirmatively pled. Majewski v. Cantrell, 293 Ark. 360, 737 S.W.2d 649 (1987). Adverse possession, waiver, laches, and estoppel must be pled. Bowlin v. Keifer, 246 Ark. 693, 440 S.W.2d 232 (1969); Bobo v. Jones, 364 Ark. 564, 222 S.W.2d 197 (2006); State Office of Child Support Enforcement v. Morgan, 364 Ark. 358, 219 S.W.3d 175 (2005).
You must be able to show that the error was prejudicial.   Sometimes you must begin laying that groundwork with the pleadings.
And of course, you must be able to show that the judge actually made a ruling that is incorrect on the law.  This requires legal research and legal strategy.  You must argue and explain your legal theory to the trial judge.  To the greatest extent possible, your argument to the trial judge must be as complete as the argument you will ultimately present to the appellate court.
Raising an issue on the pleadings is necessary, but is not enough. A party, by his conduct at trial, can abandon an issue made by the pleadings. Bond v. Dudley & Moore, 244 Ark. 568, 426 S.W.2d 780 (1968).
Many of the strategic decisions that you will make in the course of the lawsuit must be made with due regard to the consequences in the event of an appeal.  One of the most important considerations in determining whether a particular issue is likely to succeed on appeal is whether it was adequately developed at the trial court level. The correct legal arguments need to have been made.  The supporting evidence needs to have been introduced for proffered.  The trial judge must have ruled on the dispute.  You must be prepared to show that any error in the trial judge made was prejudicial to your case.
	If you win on an issue in spite of the trial court's error, you are the prevailing party on the issue and cannot complain. Kelly v. Medlin, 309 Ark. 146, 827 S.W.2d 655 (1992). You need not lose the whole case. In Young v. Johnson, 311 Ark. 551, 845 S.W.2d 510 (1993), a car wreck case, the plaintiff argued that the trial court erred in denying her motion for a partial directed verdict on the issue of comparative fault. Plaintiff argued that the evidence showed that she had done absolutely nothing wrong to cause the accident, that the burden of proof on the issue of her fault was on the defendant, and there was an absolute failure of proof on that issue. The trial court denied the motion and submitted the case to the jury on comparative fault. The jury returned a verdict for the plaintiff, but in an amount plaintiff deemed inadequate. Plaintiff appealed.
The Supreme Court reversed the trial court on the failure to grant the directed verdict. The Court held that the error was not cured by the verdict in favor of plaintiff, because her damages might have been reduced by some degree of her imagined fault. The court therefore reversed and remanded for a new trial.  The key is that the adverse ruling had to hurt you. National Bank of Commerce v. HCA Health Services, 294 Ark. 525, 745 S.W.2d 120 (1988). If the error was later cured at trial, there is no prejudice. Bryant v. Eifling, 301 Ark. 172, 782 S.W.2d 580 (1990).
	You must object on specific grounds and you must get a ruling on your specific grounds. Mine Creek Contractors, Inc. v. Grandstaff, 300 Ark. 516, 780 S.W.2d 543 (1989). The burden to obtain a ruling on a motion is on the movant. Britton v. Floyd, 293 Ark. 397, 738 S.W.2d 408 (1987). Questions left unresolved are waived and may not be relied upon on appeal. Id.; Morgan v. Neuse, 314 Ark. 4, 857 S.W.2d 826 (1993). The burden to obtain a ruling on a particular theory of recovery is on the appellant. Guaranty National Ins. v. Denver Roller, Inc., 313 Ark. 128, 854 S.W.2d 312 (1993). Further, it is essential that the ruling be on the record. In McDonald v. Wilcox, 300 Ark. 445, 780 S.W.2d 17 (1989), there was an argument in chambers off the record. The appellant contended that the trial judge denied appellant's motion in limine. But as the record did not reflect a written order showing denial of the motion or any record of proceedings in chambers, there was no showing on the record that the motion in limine was denied. In order to fairly and accurately review the ruling, the appellate court must have a record of the ruling below. Id.
	Once you have properly raised an issue, don't abandon it. You can abandon it by silence. In Bond v. Dudley & Moore, 244 Ark. 568, 426 S.W.2d 780 (1968), the appellee's attorney told the trial judge on opening statement that priority of a lien was the only issue. The appellant's attorney declined to make an opening statement. At the end of the hearing, the trial judge stated that he believed that the only issue before the court was which lien had priority. Appellant's counsel did not respond to that statement. The Court said, "While appellant's attorney did not specifically agree that the question of priority was the only issue, he certainly had a duty to advise the trial judge if he disagreed. His silence constituted at least a tacit acquiescence in the judge's statements relative to the issues and burden." Id. at 575, 426 S.W.2d at783.
You can abandon an issue by conceding it. You must be very careful not to accidentally concede an issue. For example, in Mine Creek Contractors, Inc. v. Grandstaff, 300 Ark. 516, 780 S.W.2d 543 (1989), the Court considered an issue conceded as follows:
We will not reach this argument for not only did appellants fail to raise it below, they conceded the adequacy of the appellees' proof. The following was stated at the close of the plaintiffs' case:

Appellants' Counsel: Your Honor, I will move the Court to instruct a verdict in favor of the defendants on the plaintiffs' theory of trespass because of the doctrine and the plaintiffs' tortious contractual relations. I make that motion only on the merits of the case presumed by the plaintiff, not including the prayer for damage. To be honest with the Court, I think they've made a case on negligent construction except for damage. . .

Id. at 519-20, 780 S.W.2d 544.

A motion for a directed verdict must state the specific grounds. ARCP Rule 50(a). Failure to state the specific grounds of a motion or objection below constitutes a waiver of that argument on appeal. Bond v. State, 296 Ark. 1, 751 S.W.2d 339 (1988). Nor can grounds for an objection be changed on appeal. Hart v. State, 296 Ark. 290, 756 S.W.2d 451 (1988). Of course, conceding a point before the trial court precludes a claim of error on appeal. Mine Creek Contractors, Inc. v. Grandstaff, 300 Ark. 516, 780 S.W.2d 543 (1989).  Even if you don't concede an entire issue, you can concede that you are not entitled to a remedy. Allen v. Burton, 311 Ark.253, 843 S.W.2d 821 (1992). If you concede you are not entitled to a particular remedy, and then you fail to ask for a different remedy, you can concede the issue.
You can abandon an issue by not getting a ruling. In Stotts v. Johnson, 302 Ark. 439, 791 S.W.2d 351 (1990), the appellant contended that the complaint had not been served within the time limits of Arkansas Rules of Civil Procedure 4(i). This was raised in the answer, as required, but not otherwise brought to the attention of the trial court. Since there was no ruling, there was no issue reserved for appeal.
Objections to evidence must be timely. The word "contemporaneous" appears in some decisions. Callahan v. Clark, 321 Ark. 376, 800 S.W.2d 694 (1990) (an objection seventeen questions later is not contemporaneous). Remember the philosophy:  you must give the judge a chance to rule and make sure that the judge takes that chance. . Green v. State, 365 Ark. 478, 231 S.W.3d 638 (2006) If there was an error, you must give the trial court a chance to correct the error is possible.  The goal is to give the trial judge a fair chance to rule correctly.  You must give the opponent an opportunity to cure the defect. That is why your objection must be sufficient to apprise the court of the particular defect alleged. Halbrook v. State, 319 Ark. 350, 801 S.W.2d 379 (1995).
	Sufficiency of the evidence requires a motion for directed verdict.  Failure to state the specific grounds of a motion for directed verdict waives the argument for appeal. Mine Creek Contractors v. Grandstaff, 300 Ark. 516, 780 S.W.2d 543 (1989).  A defendant must  make the motion both at the end of the plaintiff’s case and at the conclusion of all the evidence. South Beach Beverage Co., Inc. v. Harris Brands, Inc., 355 Ark. 347, 138 S.W.3d 102 (2003); Stroud Crop, Inc. v. Hagler, 317 Ark. 139, 875 S.W.2d 851 (1994).  Of course, the motions and the rulings on them must be abstracted.  Id.  Arkansas Rule of Civil Procedure Rule 50(e) reads as follows: 

(e) Appellate Review. When there has been a trial by jury, the failure of a party to move for a directed verdict at the conclusion of all the evidence, because of insufficiency of the evidence will constitute a waiver of any question pertaining to the sufficiency of the evidence to support the jury verdict. If for any reason the motion is not ruled upon, it is deemed denied for purposes of obtaining appellate review on the question of the sufficiency of the evidence.

Rule 50(e).

	In a nonjury case you must challenge the sufficiency of the evidence by moving orally or in writing to dismiss the opposing party’s claim for relief.  The motion should also be made at the close of all the evidence, and it must always state the specific grounds therefor.  Ark. R. Civ. P. 50 (a) It is not necessary to move for a directed verdict in a bench trial in order to appeal on the basis of insufficiency of the evidence. Firstbank of Arkansas v. Keeling, 312 Ark. 441, 850 S.W.2d 310 (1993); McDaniel v. Linder, 66 Ark. App. 362, 990 S.W.2d 593 (1999). It is, however, essential that you get a ruling giving the basis of the trial court's action. Id. In Keeling, the trial court awarded actual and punitive damages, but did not state the theory on which the damages were awarded. 
	The Arkansas Supreme Court has set out the requirements for preserving a sufficiency of the evidence argument for appeal in a criminal case:

This court has held that Rule 33.1 is to be strictly construed. See Pinell v. State, 364 Ark. 353, 219 S.W.3d 168 (2005); Pratt v. State, 359 Ark. 16, 194 S.W.3d 183 (2004). Accordingly, in order to preserve a challenge to the sufficiency of the evidence, an appellant must make a specific motion for a directed verdict, both at the close of the State's case and at the end of all the evidence, that advises the trial court of the exact element of the crime that the State has failed to prove. See Grady v. State, 350 Ark. 160, 85 S.W.3d 531 (2002). See also Pratt v. State, supra. The reason underlying the requirement that specific grounds be stated and that the absent proof be pinpointed is that it allows the circuit court the option of either granting the motion, or, if justice requires, of allowing the State to reopen its case and supply the missing proof.  See Webb v. State, 327 Ark. 51, 938 S.W.2d 806 (1997). See also Pratt v. State, supra. A general motion that merely asserts that the State has failed to prove its case is inadequate to preserve the issue for appeal. See Beavers v. State, 345 Ark. 291, 46 S.W.3d 532 (2001).  See also Pratt v. State, supra.

Carey v. State, 365 Ark. 379, 383-84, 230 S.W.3d 553, 556-57 (2006).

	 This does create a practical problem.  The criminal defense lawyer must decide whether to point out the missing evidence and have the prosecutor supply it, or make an inadequate motion for directed verdict and lose any right to appeal on sufficiency of the evidence.
 	You are bound by the scope and nature of your objections are presented at trial. Stricklin v. State, 318 Ark. 36, 883 S.W.2d 465 (1994). You cannot change arguments or theories on appeal. If you objected on the basis of hearsay, and the real reason was relevance, you cannot argue to the appellate court that the evidence was irrelevant.
When the trial court refuses to admit your evidence, you must proffer it. Garner v. Kees 312 Ark. 251, 848 S.W.2d 423 (1993). The adequacy of the proffer is often a hotly litigated issue. It need not be. The safest way is to ask the court for an opportunity to actually put the evidence you want into the record in a question and answer format. If that doesn't work, explain in detail what the evidence would be. For example, it is not enough to say that the evidence would "rebut the testimony" of another witness. Wade v. Grace, 321 Ark. 482, 491, 902 S.W.2d 785, 791 (1995). You have to say how it would rebut the testimony.  There are a couple of exceptions to the proffer rule. Where there are co-plaintiffs, if one plaintiff proffers evidence, the other can use that proffer as a ground for appeal. Ice v. Bramblett, 311 Ark. 157, 842 S.W.2d 29 (1992). When the substance of the evidence sought to be introduced is "apparent from the context within which questions were asked," an offer of proof is not required. Ark. R. Evid. 103(a)(2); Lewis v. Gubanski, 50 Ark.App. 255, S.W.2d (1995).
It is usually reversible error for a judge to refuse to permit a proffer.  W.W.C. Bingo v. Zwierzynski, 53 Ark.App. 288, 921 S.W.2d 954 (1996).
If you want a particular instruction given you must give the judge the instruction you want. Arkansas Rule of Civil Procedure 51 reads as follows:
At the close of the evidence or at such earlier time as the court may reasonably direct, any party may submit requested jury instructions to the court. The court shall inform counsel of its proposed action upon the requested instructions and also inform counsel of all other instructions it proposes to submit to the jury. The court shall instruct the jury prior to the arguments of counsel. No party may assign as error the giving or the failure to give an instruction unless he objects thereto before or at the time the instruction is given, stating distinctly the matter to which he objects and the grounds of his objection, and no party may assign as error the failure to instruct on any issue unless such party has submitted a proposed instruction on that issue. Opportunity shall be given to make objections to instructions out of the hearing of the jury.

A mere general objection shall not be sufficient to obtain appellate review of the court's action relating to instructions to the jury except as to an instruction directing a verdict or the court's action in declining to do so.


You must explain to the judge why you believe the proffered instruction is warranted.  Gilliam v. Thompson, 313 Ark. 698, 856 S.W.2d 877 (1993). In Jacuzzi Brothers, Inc. v. Todd, 316 Ark. 785, 875 S.W.2d 67 (1994), the Supreme Court made it clear that it is not enough to merely proffer a jury instruction, you must explain to the court why it is applicable. The Court explained: 

	In its brief, appellant has carefully summarized all the evidence lending support to its argument that appellee went beyond the scope of his invitation.  Although the trial court was aware of such evidence, the trial court was not aware of the particular argument appellant makes on appeal. As abstracted, the only basis for appellant's objection to the AMI 1104 business invitee instruction was that the proffered AMI 1106 should be given instead. Appellant did not give a reason why AMI 1104 should not be given, nor did it give a reason why AMI 1106 should be given. Such an objection accomplished nothing as far as informing the trial court of the particular error appellant saw in AMI 1104. We
have recently held that a proffered instruction without an accompanying reason for the objection to the instruction given is insufficient to preserve the issue for our review. Gilliam v. Thompson, 313 Ark. 698, 856 S.W.2d 877 (1993).

	We do not intimate that appellant should have summarized all the evidence for the trial court as it did in its brief to this court. However, an objection simply stating that there was evidence indicating Mr. Todd had exceeded the scope of his invitation into the plant and therefore the jury should be allowed to make the determination of fact as to whether Mr. Todd was a business invitee, licensee, or trespasser was required as a bare minimum to apprise the trial court of the particular error of which appellant complains on appeal.  Accordingly, appellant has waived this argument on appeal. Gilliam, 313 Ark. 698, 856 S.W.2d 877.

Id. at 790-91, 875 S.W.2d at 70.

	The dissent pointed out that a careful reading of Rule 51 did not require a party proffering an instruction to accompany the proffered instruction with argument. Such a change, reasoned the dissent, should "come only after fair warning and a revision of Rule 51." Id. at 795. The rule, however, remains in effect. It is not enough to proffer an instruction.explain, on the record, why the instruction is applicable.
	Cases such as Jacuzzi Brothers, Inc. v. Todd, 316 Ark. 785, 875 S.W.2d 67 (1994), are traps for the wary and the unwary alike. The only way to anticipate such traps is to remember the underlying philosophy of objections and proffers. "No party may assign as error on appeal 'the giving or failure to give an instruction unless he objects thereto before or at the time the instruction is given, stating distinctly the manner to which he objects and the grounds of his objection.' Ark. R. Civ. P. 51." Delta School of Commerce, Inc. v. Wood, 298 Ark. 195, 201, 766 S.W.2d 424, 427 (1989).

	If you object to an instruction you must tell the trial judge your objection. You must inform the judge of the legal grounds for your objection. You will be bound by the objection you make. For example, in Allen v. Burton, 311 Ark. 253, 843 S.W.2d 821 (1992),  the appellant, in an unreported conference, objected to giving AMI 902. After the jury was instructed and sent out, the parties made their formal record. At the earlier unreported conference, the appellant had merely objected to the giving of AMI 902 in any form. At the recorded conference, appellant objected not only to the use of AMI 902, but to the wording of the version of AMI 902 as given to the jury as well. Appellee complained on the record that appellant's only objection before the jury went out was to the applicability of AMI 902, not the wording of the instruction proffered. Appellant's response was, "I believe what I said was what I said." On appeal, however, appellant explicitly objected to the wording of AMI 902. The error in the wording could have been cured easily if it had been brought to the trial court's attention in a timely manner. Since the objection to the wording of the instruction was not made in a timely manner, it could not be considered by the trial court in time for the trial court to correct the error. The error, therefore, was not preserved on appeal.
	If the instruction proffered by your adversary is an incorrect statement of the law, you may have a duty to proffer a correct statement in its stead. Baxter v. Grobmyer Bros. Const. Co., 275 Ark. 400, 631 S.W.2d 265 (1982); Wallace v. Dustin, 284 Ark. 318, 681 S.W.2d 375 (1984). If your proffered instruction is also an incorrect statement of the law, you do not preserve your argument on appeal. See, e.g., Delta School of Commerce v. Wood, 298 Ark. 195, 766 S.W.2d 424 (1989) (Justice Glaze, concurring), but see Tandy Corporation v. Bone, 283 Ark. 399, 678 S.W.2d 312 (1984).  Remember, the trial court is not required to give repetitive instructions. Porter v. Lincoln, 282 Ark. 258, 668 S.W.2d 11 (1984); Baxter, supra.  Some judges used to ask attorneys to make their records on instructions after the jury was out.  I do not see that much anymore.  That was a time saving procedure in two ways. First, the attorneys and court could fill the time that the jury is deliberating. Second, it did away with the need for a time consuming appeal, because an objection to an instruction made after the jury has already been instructed is too late and therefore not preserved. Young v. Johnson, 311 Ark. 551,845 S.W.2d 510 (1993).
	"As a general rule, the failure to object to some irregularity in a verdict prior to the discharge of the jury constitutes a waiver of that irregularity." Coran v. Keller, 295 Ark. 308, 311, 748 S.W.2d 349, 351 (1988).
	Before taking a case to the appellate court, it is essential to think about the standard of review.  Standard of review is always important.  The rules of the Arkansas and federal systems require that you open your appellate brief with a statement of the applicable standard of review.  “The standard of review--which determines how much deference an appellate court will give to the decisions of a lower court or administrative agency--often makes the difference between a losing appeal and one that has a fighting chance. It sometimes is the dispositive issue. And yet many lawyers give it minimal attention, content to give a boilerplate citation and then move on to the argument.”  Randall H. Warner, “A Crash Course in Appellate Standards of Review,” 36-Oct Ariz. Att’y 30 (1999).  There are four basic standards of review:  de novo, clearly erroneous, substantial evidence, and abuse of discretion.  Id.  


Colorless green ideas sleep furiously.
--Noam Chomsky

'Twas brillig, and the slithy toves
Did gyre and gimble in the wabe;
All mimsy were the borogoves,
And the mome raths outgrabe.
Beware the Jabberwock, my son!
The jaws that bite, the claws that catch!
Beware the Jubjub bird, and shun
The frumious Bandersnatch!
--Lewis Carroll

Heu, modo itera omnia quae mihi
nunc nuper narravisti, sed nunc Anglice.
--Henry Beard, Latin for All Occasions, p. 35.

What did you bring that book that I did not want to be read to out of up for?
-- a boy to his father

Makes your fingers fall off.
--Kentucky Fried Chicken Ad, as mistranslated abroad.


To move the cabin, push button of the wishing floor. If the cabin should enter more persons, each one should press the number of wishing floor. Driving is then going alphabetically by natural order. Button retaining pressed position shows received command for visiting station.
--Elevator directions in a Madrid hotel.
Is forbidden to steal hotel towels please. If you are not person to do this, please not to read notis.
--"Notis" in a Tokyo hotel room.
English well talking.
--Sign in a Majorcan shop.
The flattening of underwear with pleasure is the job of the chambermaid.
--Notice in a hotel in Yugoslavia.
Policeman: What countryman are you?
Sailor: I am sailor belong to the Golden Eagle, the British ship.
Policeman: Why do you strike this jinriksha man?
Sailor: He told me impolitely.
Policeman: What does he told you impolitely?
Sailor: He insulted me, saying loudly "the Sailor, the sailor" when I am passing here.
Policeman: Do you striking this man for that?
Sailor: Yes.
Policeman: But do not strike him for it is forbidded.
Sailor: I strike him no more.
--from "The Practical Use of (English) Conversation for Police Authorities," quoted in Jack Seward, "The Japanese," 1972.
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Correctly English in 100 Days
--East Asian book

A mouse is what is eaten or caught by a trap or a cat.
--From David Mellinkoff, Legal Writing: Sense and Nonsense, p. 59.

All the king's servants, and the people of the king's provinces, do know, that whosoever, whether man or woman, shall come unto the king into the inner court, who is not called, [there is] one law of his to put [him] to death, except such to whom the king shall hold out the golden scepter, that he may live: but I have not been called to come in unto the king these thirty days.
--Esther 4:11; King James Version (1611).

Any person who, by means of any machine, instrument, or contrivance, or in any manner, intentionally taps, or makes any unauthorized connection, whether physically, electrically, acoustically, inductively, or otherwise, with any telegraph or telephone wire, line, cable,, or instrument of any internal telephonic communications systems, or who willfully and without consent of all parties to the communication, or in any unauthorized manner, reads, or attempts to read, or to learn the contents or meaning of any message, report, or communication while the same is in transit or passing over any such wire, line or cable, or is being sent from or received at any place within this state, or who uses, or attempts to use, in any manner, or for any purpose, or to communicate in any way, any information so obtained, or who aids, agrees with, employs, or conspires with any person or persons to unlawfully do, or permit, or cause to be done any of these acts or things mentioned above in this section, is punishable by a fine not exceeding two thousand five hundred dollars ($2,500), or by imprisonment in the county jail not exceeding one year, or by imprisonment in the state prison not exceeding three years, or by both such fine and imprisonment in the county jail or in the state prison.
--California Penal Code § 631(a) quoted by Richard Wydick.

II.  A Concise Brief:  Page Limits and Other Considerations.

	The page limits in both the state and the federal systems should be more than adequate for most appeals.  It is extremely rare that you cannot squeeze everything you need into far less space than you have been allotted.  
The appellant has attempted to distinguish the factual situation in this case from that in Renfroe v. Higgins Rack Coating and Manufacturing Co., Inc. (1969), 17 Mich.App. 259, 169 N.W.2d 326. He didn't. We couldn't.
Affirmed. Costs to appellee.
Denny v. Radar Industries, Inc., 28 Mich.App. 294 (1970).


	Some people are worried about the opposite.  When you write a good, concise brief, you may find that you have left half of your allotted space unused.  This is not an essay for a class.  When given 30 pages that does not mean you are expected to fill all 30 pages.  I have had great success with short, narrowly focused briefs.  I have also lost spectacularly when I have taken up most of my allotted space. The challenge here is to, as Professor Strunk as written, "make each word tell."
	The appellant’s brief is certainly the most challenging.  The appellant must set the scene for the whole appeal.  The advantage, of course, is that it is always good to be the one to frame the issues.  This requires a balancing act.  At some stages you must be an advocate, of course, but at others you need to be as objective as humanly possible.  
	The appellee’s job is to respond to the appellant’s brief.  It is usually best, and sometimes required, to follow the organization of the appellant’s brief.  There are some portions of the appellee’s brief that need not be duplicated if the appellant’s version is satisfactory.  
	The reply brief is not required.  Many writers emphasize that one should not file a reply brief simply for the sake of having the last word.  Dennis Owens, “Appellate Brief Writing in the Eighth Circuit,  57 J.Mo.Bar 75, 76 (2001).
Principles of Legal Writing
	Never use one word where ten will do.

Never use a small word where a big one will do suffice.
Never use a simple statement where it appears that one of substantially greater complexity will achieve comparable goals.
Never use English where Latin, mutatis mutandis, will do.
Qualify virtually everything.
Do not be embarrassed about repeating yourself.
Do not be embarrassed about repeating yourself. 
Worry about the difference between "which" and "that." 
Never refer to your opponent's "arguments"--he makes only "assertions," and his assertions are always "bald."
If a layperson can read a document from beginning to end without falling asleep, it needs work.

-- Daniel R. White, Still the Official Lawyer's Handbook, p. 176.


	Our use of our language is instinctual.  It is so much a part of everything we do that it is difficult to step back and analyze our language rationally.
	There is very little reason to discuss much about standard English grammar.  Most lawyers have very little difficulty with ordinary points of grammar.
	There are a few things, however, that tends to make lawyers uncomfortable.  Typically, we simply reword to avoid these problems.  The problems that I would identify are the who/whom distinction, the subjunctive, and certain non-rules.
	The reason that I believe these topics make lawyers uncomfortable is because they require us to resort to the formal descriptive grammar that we learned in high school or junior high school and forgot as soon as the test was over.  There is a good reason that we do not feel comfortable with standard descriptive grammar.  The grammarians who originally described modern English grammar looked at English as a language that had degenerated.  Those scholars admired the classical languages like Latin, Greek, and Hebrew.  They used terminology designed to describe the grammar of those languages to describe English.  Because of this, the terminology that we used to describe our grammar does not really fit.
	English grammar and spelling were frozen in time with widespread literacy and the appearance of the printing press.  That is why English is so notoriously difficult to spell.  It is spelled as it was pronounced centuries ago.  At the time English grammar and usage were frozen, English was in the process of eliminating different forms for noun or pronoun cases.  Old English had distinctive forms for nouns depending upon the function of the noun or pronoun in the sentence.  The greatest remnants of these are the different forms we find in pronouns and our possessive (genitive) case in nouns.
	The difference between I/me/my, he/him/his, she/her/her, and they/them/their is a difference of case.  Who follows that pattern.  The forms of who are who/whom/whose.  The first in each of those sets is the subject, referred to by grammarians as the nominative case.  The second in each of those sets is the objective case.  This now encompasses both the direct object and the indirect object, which according to classical descriptive grammar would be the accusative and dative cases.  The last in each of those sets is the possessive, also known as the genitive case.
	And there is really no reason to go into the use of these cases.  We use them correctly by instinct in almost all occasions.  The one that seems to give us problems is "whom."  "Whom" is the objective form which should be used whenever the word "who" serves as an object.  The object would include the object of a preposition.
	One of the problems is that the "who" form can introduce a clause that itself serves as an object or a subject.  The correct use depends upon the function of "who" in its clause.
	A simple workaround is to replace "who" with "he" to see how it sounds.  This will get you the right form almost every time.
The subjunctive is a form of the verb which had almost faded away at the time English grammar was frozen by literacy and printing.   We could almost forget about the subjunctive were it not for the many uses that it has in legal writing.  
The past subjunctive can only be identified by the use of “were” instead of “was” with a third person singular subject (he, she, or it).  It is important to know because it is a natural in legal arguments. It is used for "counterfactual" conditional statements. “If there were any evidence . . . “ implies that there was no evidence.
A good tool to remember the past subjunctive is this pair of statements:  
	If I was a cad, I apologize.

If I were a cad, I would never apologize.
	The present subjunctive is identical in form to the present indicative in all but the third person singular (he, she, or it) and with the irregular verb "to be."  In those instances, the present subjunctive drops the characteristic –s ending that identifies the third person singular.  The third person present subjunctive of “to have” is “have,” where the indicative is “has.”  The present subjunctive can be used after "that" clauses to introduce a situation that the subject wishes to bring about:
I move that the hearing be continued.

The present subjunctive can also indicate an uncertain or counterfactual situateion.  The writer can convey small differences of meaning with the present subjunctive.  
“It is important that John has enough money to buy a new car.”  This means John has the money, and that fact is important.  Change the mood from the normal, indicative, to the subjunctive and you would say, “It is important that John have enough money to buy a new car.”  This means John needs enough money to buy a new car. He may not have enough yet.
The greatest controversy occurs with the “non-errors.”  Prescriptive grammarians, relying on somewhat inappropriate analogies to classical languages, imposed certain rules.  Most grammarians recognize that these so-called rules are not actually proper rules of English grammar, but enough non-grammarians think that these are really rules of grammar, that the careful writer risks appearing sloppy when violating non-rules. 
 	It is impossible to split an infinitive in Latin. Therefore, prescriptivists argue, we should not separate "to" from the rest of the verb. Under this logic, the introduction to Star Trek, “to boldly go where no man has gone before,” is grammatically incorrect.  There is no actual rule of grammar against splitting an infinitive when style requires it.
It is impossible to end a Latin sentence with a preposition. Even the most poorly educated Roman would not have done such a thing. The Latin rule is the functional equivalent of an English rule that you should never end a sentence with the word "the."
In 1762, Bishop Robert Lowth wrote "A Short Introduction to English Grammar." That book created a number of arbitrary rules, including the one about prepositions at the end of sentences. Bishop Lowth was not an absolutist on the point, but many who came after him were absolutists.
Modern grammarians, for the most part, see no merit in this so-called rule. George Curme, a renowned student of the grammar of Germanic languages, states that a preposition "often has a characteristic position at the end of a sentence or clause." This is particularly true with short sentences and questions:  “What do you write with?  This is the pen I write with.”  But see William Safire, Fumblerules, who states unequivocally that this "rule" exists and should be strictly followed. For the proposition that Safire, in general, is a pretentious blowhard, see Steven Pinker's article in The New Republic, Grammar Puss (1/31/94).
	You must also be careful to distinguish words that look like prepositions but are actually adverbs or part of the verb.  "To look out" is different from "to look."  You may scream, "Look out!" to a person in danger, even though you end your sentence with a preposition.
An editor once "corrected" Churchill's writing to move a preposition from the end of a sentence. Churchill restored the original, noting that this was the sort of "bloody nonsense" up with which he would not put.” 
The problem with non-rules is that far too many people believe they are actually real rules. If your reader does not know any better, he or she will think you do not know any better. Therefore the best recommendation is to never commit a "non-error" unless it is necessary to prevent your sentence from sounding confusing, ambiguous, strained, or awkward.  
Secrets of a Successful Argument:  Persuading without Exaggeration
Sincerity is the most important characteristic of an appellate lawyer.  Once you can fake that, you have it made.
I am not exaggerating when I say that exaggeration never works.  It just doesn't.  There are too many people who can catch you.  Obviously, your opponent is out to catch you.  Appellate judges will catch you.  Ambitious young law clerks fresh out of law school will catch you.
If you can bring yourself to do it, what is wanted is not exaggeration but understatement.  A well-designed understatement can be far more effective than a slight exaggeration, and it is much harder to combat.
Abraham Lincoln said, "In law it is a good policy to never plead what you need not, lest you oblige yourself to prove what you can not."  --February 20, 1848 Letter to Usher Linder.   It is amazing how often lawyers squander the very limited credibility we have by violating this rule.  
Getting the Most out of your Table of Contents and Table of Cases.
In earlier drafts of this paper, I questioned the possibility of getting the most out of a table of contents or a table of cases.  But there is an important point that needs to be made.  The table of contents is also an opportunity for you to repeat your points on appeal.  It’s a good idea to include your points in the table of contents.
Writing points on appeal is a challenge, but it is important.  
Statement of the Issues:  Framing a Picture, not a Puzzle
Gasoline stations do not like to impose credit card surcharges.  Instead, they offer cash discounts.  This is the essence of proper framing of a question.  
One of the classic articles on framing a legal issue is an article by Bryan Garner, Bryan A. Garner, The Deep Issue:  A New Approach to Framing Legal Questions, 5 Scribes J. Legal Writing 1 (1996). Editor in Chief of Black’s Law Dictionary and “America’s greatest legal-writing expert.” Gerald Lebovits, You Think You Have Issues?  The Art of Framing Issues in Legal Writing—Part 1, 78-May N.Y.St. B.J. 64 (2006). Bryan Garner has done a tremendous amount of great work in the field of legal writing.  This would be a far better paper if I had simply disregarded the exhortations of Judge Posner’s book Richard A. Posner, The Little Book of Plagiarism, Pantheon Books, New York (2007)., stretched “fair use” beyond its limits, and liberally cut and pasted from Garner’s 1996 article.
Garner points out that although proper framing of an issue is essential, advice about how to go about framing issues is often impractical.  He developed what he called a “new paradigm,” the “deep issue.”  The deep issue should:
	Consist of separate sentences

Contain no more than 75 words.
Incorporate enough detail to convey a sense of story.
End with a question mark.
Appear at the very beginning of a memo, brief, or judicial opinion – not after a statement of facts. Unfortunately, this is not going to work in Arkansas.  The statement of facts section before the argument should be adequate to inform the Court of the facts of the case, making detailed discussion of the facts unnecessary in the argument section of the brief.  Also, we must start with the standard of review.  But we can come close.
	Be simple enough that a stranger, preferably even a nonlawyer, can read and understand it.
Bryan A. Garner, The Deep Issue:  A New Approach to Framing Legal Questions, 5 Scribes J. Legal Writing 1 (1996).
	Proper framing is essential to organization.  A properly framed question will help you avoid repetition or diffuse arguments.  The Court must know what the question is, what answer you suggest, and the reasons you suggest that answer.  The court must know what to do about your answer.
	The deep issue must be concrete, compared to a “surface” issue which is frequently abstract.  The deep issue must be easy to understand, and you must seek to include the important information in the deep issue rather than refer your reader elsewhere.  
	Garner says that 75 words is the upper limit to a “deep issue.”  He says that if you can’t frame the issue in 75 words, “you probably don’t know quite what the issue is.”  You can assume that your reader has some knowledge of basic principles of law.
	“Good legal writing makes readers feel smart, whereas bad legal writing makes readers feel stupid.”  Gerald Lebovits, You Think You Have Issues?  The Art of Framing Issues in Legal Writing—Part 1, 78-May N.Y.St. B.J. 64 (2006) [footnotes citing Garner omitted].  “Good writing makes the reader’s job easy; bad writing makes it hard.”  Id. 
	The deep issue method works whether you are writing persuasive or analytical works.  Analytical works are like legal memoranda.  What you really want is to know the answer.  The same system works.
	Here are a few examples taken from Garner’s article:
	To maintain a cause of action for fraud under California law, a plaintiff must show that the defendant made a false representation. In his deposition, Jones concedes that neither Continental nor its agents or employees made a false representation. Is Continental entitled to summary judgment on Jones's fraud claim?

Since first considering the issue 30 years ago, this Court has consistently held that the word “produced” - as used in the habendum clause of an oil-and-gas lease - means “capable of being produced in paying quantities.” Should this Court now adopt a novel interpretation that would cast doubt on the validity of tens of thousands of leases in the State?
	Appleseed School District, a public employer, has uncovered evidence that an employee in one of its school cafeterias is stealing money from the register. Appleseed wishes to confirm its suspicions so that it may fire the suspected employee. Is it legal under California and federal law for Appleseed to covertly videotape the employee at her workstation? If it is legal, do any restrictions apply?
	Photostat, Inc. is a Colorado franchiser that wants to sell franchises to foreign customers who will operate their franchises in foreign countries. FTC regulations require that franchisers disclose certain information to all prospective franchisees. Do these regulations apply to Photostat's sale of franchises to foreign franchisees?
In this civil-forfeiture action, the registered owner of a seized car - one involved in drug transactions - contests the trial court's determination that his stepson owned the car. Because abundant evidence, including the stepfather's own admission to the police, overrides the legal presumption that the registered owner is the true owner and establishes that the stepson was the true owner, we affirm
Writing the Statement of the Facts with Simplicity and Relevance
The statement of the case should be informative rather than argumentative.  You should write as objective a narrative as possible.  Carefully select relevant facts.  You will do yourself little good by leaving out unfavorable facts.
Arrange your statement of facts logically.  The most common logical arrangement is chronological.  Circumstances may make some other order more logical.  For instance, when dealing with a procedural issue you may need to focus on what was actually filed when rather than when the relevant incidents occurred.  Avoid using a witness-by-witness recitation of the facts.  Organizing your statement of the case on the basis of the order in which things appear in the transcript will seldom be effective.
The best statements of the facts show people doing things.  Use names, not party designations, whenever possible.  Avoid the passive voice.  That does not mean never to use the passive voice, but only to use it when you have a good reason to do so.  The passive voice hides the actor.  The statement of the case should ordinarily be about the actions taken by the actors.
Strive to keep a clean story line.  When the messy and disorganized facts in which real lawsuits arise in the real world make it impossible for you to produce a clean story line, strive to maintain the clarity of the connections between the facts.  Sentences should be in logical order, and every sentence in a paragraph should be connected to the sentence before it.  Unless there is a good reason to the contrary, every paragraph should be linked to the paragraph before it.
Prescriptive grammar rules are absolute.  In legal writing, subjects and verbs must always agree, pronouns must always be used in the correct case, and the generally accepted rules of punctuation must be scrupulously followed.
Rules of style, on the other hand, are not absolute.  You must know the accepted rules of style, but you may disregard them when there is a good reason.  The important thing is to think about any variation from the rules of style.
Use short sentences.  Make your verbs do the work.  Look at your work for "nominalizations."  Nominalizations are nouns formed from verbs.  Some of the keys are noun endings: -al, -ence, -ance, -ity, -ment, -ion, -ency, -ance, -ant, and -ent.  Examine your sentences to see whether an action verb would suit your purposes better.
Strive to avoid repetition.  Try to determine where a particular fact fits in your narrative and put it there.  Scour your writing for surplus words and delete them.  As Professor Strunk advises, "Vigorous writing is concise. A sentence should contain no unnecessary words, a paragraph no unnecessary sentences, for the same reason that a drawing should have no unnecessary lines and a machine no unnecessary parts.”  Strunk, William, The Elements of Style, 1918.
Prefer everyday language to legal language, but do not be afraid to use a legal term of art were "plain language" would sacrifice accuracy or require verbosity.  Legal language often gets a bad nine, but frequently is exactly what a brief requires.  Legal terms of art are appropriate where they convey a specialized meaning that cannot be easily expressed in so-called plain language.
Emphasize important words by moving them to either the beginning or the end of the sentence.  Emphasize important ideas by placing them at the beginning or the end of the paragraph.
Narrow gaps between the subject and the verb or the verb and the object.  Keep modifiers close to the words that they modify.  Use concrete words rather than abstract ones.
Many style manuals advise that you not repeat the same word too often.  They advise variation to keep your work more interesting.  This is really not good advice for legal writing.  In legal writing it is better to use the same word to refer to the same idea through out your brief.  Use different words when you mean something different.
Your finished product should be an accurate, concise, interesting, objective recitation of the facts relevant to the legal issues at hand.  If you are the appellant, your goal is a statement of the case so compelling yet so fair that the appellee cannot improve upon it.  You will have your chance at argument later.  What you must do in the statement of the case is let the appellate court know the factual background and anticipate what is coming.
If you are having trouble creating an effective statement of the facts of your case, it is time to set the tools of modern technology to one side, take out pen and paper, and write your statement by hand.  Handwriting requires you to slow down and think.  It was the Dictaphone that made page limits in briefs a necessity.  Some of my best work has been at the kitchen table with nothing but a pen Or, for those of you who may know me, ten or twelve pens. and a legal pad in front of me.  This will only work if you have studied your record enough to have already written an ineffective and unreadable statement of the case or two.
Making Footnotes and Authority Citations Work for You 
	In Arkansas, “Use of footnotes is not encouraged, and should be used sparingly.” Ark. Sup. Ct. R., Rule 4-1. Generally, do not use footnotes in an Eighth Circuit brief. Dennis Owens, Appellate Brief Writing in the Eighth Circuit, 57 J. Mo. B. 75, 76 (2001).   The formatting requirements of both Arkansas and the Eighth Circuit guarantee that you cannot stretch the length of your brief by using footnotes.  
	Footnotes are unpopular with many judges.  Judge Lebovits has summarized the attitude about footnotes as follows:
       Footnotes and endnotes have been the subject of mirth. Pennsylvania Judge (and later Dickinson Law School Dean) Laub once said, “Anyone who reads a footnote in a judicial opinion would answer a knock at his hotel door on his wedding night.” U.S. District Court Judge Gordon of Wisconsin once remarked, “If judicial opinions had Blue Cross, they could go to the hospital and have their footnotes removed.” And D.C. Circuit Chief Judge (and later Presidential Counsel) Mikva once wrote, “If footnotes were a rational form of communication, Darwinian selection would have resulted in the eyes being set vertically rather than on an inefficient horizontal plane ....”
Gerald Lebovits, The Bottom Line on Footnotes and Endnotes, 75-JAN N.Y.St.B.J. 64 (2003).
	Bryan Garner has advocated the use of “citational footnotes.” Bryan A. Garner, “The Citational Footnote,” 7 Scribes J. Legal Writing 97 (2000);   He suggests that footnotes should not be used to convey arguments.  If something is important enough for a brief, it’s important enough to be in the text.  Instead, Garner suggests that case citations should be placed in footnotes.  The idea has yet to catch on with most courts, but some judges are beginning to use the form.  For example, Judge William R. Wilson of the United States District Court for the Eastern District of Arkansas, uses footnotes for citation of authority.
	One argument against citational footnotes is that many judges now read briefs on computer screens.  Citational footnotes require the reader to scroll up and down.  Dennis Owens, Appellate Brief Writing in the Eighth Circuit, 57 J. Mo. B. 75, 76 (2001).
	Citational footnotes make legal writing easier to read.  In my opinion, though, they are not yet ready for prime time.  Change in legal writing style and preference comes slowly.  In the interest of not startling your audience, it is better not to be a pioneer in legal writing style.  Let the judges be the pioneers.
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Variations in Format:  Finding the Best Way to Highlight Your Main Points
	The biggest problem with any variation in format is that judges are likely to be distracted by any variation.  I have tried variations in a few cases, with mixed results.
	In one case the question was the sufficiency of the language of a summons.  The plaintiff’s original lawyer had used an outdated summons form, and had failed to fill in some of the blanks.  We appealed the dismissal of the case.  Clearly, the prescribed summons form had not been used.  I argued, nevertheless, that all the elements required by the rule were present.  I scanned the offending summons and annotated it, with red arrows and comments on how the unusual looking summons nevertheless complied with the rules.  I lost.
	Unfortunately, the trick is not to catch your reader’s eye by graphic gimmicks. The trick is to catch your reader’s eye by clear, concise, compelling prose.
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